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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Monday, the 27th day of July, 2015 
 
   Title Suit NO. 22 of 2008 
 
 Vijaya Bank,  
 Tezpur Branch 
 PO & PS - Tezpur   

District - Sonitpur (Assam)   .......... Plaintiff(s) 
        Petitioner(s) 
    -VERSUS – 
1.  Durga Industries 

Prop. Pinku Borah 
  Village – Parua Tiniali 
 Mouza – Mahabhairab 
 PO- Nikamul 
 District - Sonitpur (Assam) 
 
2.  Sri Pinku Borah 

Prop. Durga Industries 
  Resident of Hazarapar 
 Mouza – Bhairabpad 
 PO- Tezpur 
 District - Sonitpur (Assam)  
 
3.  Sri Biren Chandra Borah 

Son of Late B. C. Borah 
  Resident of Hazarapar 
 Mouza – Bhairabpad 
 PO- Tezpur 
 District - Sonitpur (Assam) 
 
4.  Smt. Lily Borah 

Wife of Sri Biren Chandra Borah 
  Resident of Hazarapar 
 Mouza – Bhairabpad 
 PO- Tezpur 
 District - Sonitpur (Assam)   ........ Defendant(s). 
          Opposite Party 
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for

  

for

  

   This Suit is coming on for final hearing or having been heard on 

13th day of July, 2015 in the presence of :   

 

Mr. S. C. Acharjee           Advocate(s)    Plaintiff(s) 
Advocate         Pleader(s)           Petitioner(s) 
 
Mr. P. K. Dutta,      Advocate(s)         Defendant(s) 
Sr. Advocate       Pleader(s)    Opposite Party 
Sri Pranjyoti Saikia 
Advocate             
 
  And having stood for consideration to this day, the 27th day of 

July, 2015, the Court delivered the following Judgment :-   

 

J   U  D  G   M   E  N   T 

 

  This is a suit for recovery of money advanced by way of Cash 

Credit Loan against Hypothecation of Goods and mortgaged properties with 

interest and other charges and for enforcement and sale of hypothecated goods 

and mortgaged properties.  

 

2.  The plaintiff’s case, inter-alia, in brief, is that defendant No.1 

Durga Industries is a proprietrial firm of which defendant No.2 Sri Pinku Borah is 

the proprietor, who has been carrying on business of manufacturing ‘Atta’ by a 

Atta chakki. Defendant Nos. 3 and 4 stood as guarantors for defendant No.1 and 

2 in favour of the plaintiff-bank. Defendant No.2 applied to the plaintiff/bank on 

06-01-1997 for sanction of a loan for the purpose of his business concern and 

upon consideration of the said loan application, the plaintiff /bank sanctioned a 

term loan and a cash credit loan on 07-04-1997 in favour of defendant No.2 of 

Rs.1,97,000/- at its Tezpur Branch, in favour of defendant No.1 of which, 

defendant No.2 is proprietor. The defendant No.2 for and on behalf of defendant 

No.1 executed a demand promissory note of Rs.1,97,000/- dated 07-04-1997, a 

repayment letter, an authority letter, a letter of continuing security, a letter of 

proprietorship, an agreement for demand cash credit on the hypothecation of 

movable property, all dated 07-04-1997 in favour of the plaintiff-bank, promising 

and agreeing to repay the said cash credit loan amount of Rs.1,97,000/- with 
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interest @ 15.5% p.a., on quarterly rest basis, with other charges and cost and 

to regularize and to deposit money in the said cash credit loan account time to 

time and also hypothecated the stock in trade and raw materials, described in 

schedule ‘A’ is security for due repayment of the aforesaid loan and all 

outstanding balance due. The defendant No.2 for and behalf of the defendant 

No.1 also agreed to comply with all the terms and conditions of the said loan 

amount. The defendant Nos. 3 and 4 being guarantors for the defendant No.1, 

created equitable mortgage in respect of their immovable properties, described 

in schedule ‘B’ on 17-03-1997. The plaintiff further pleaded that the defendant 

No.1 opened a cash credit loan account in his name with the plaintiff bank which 

was being duly regularly kept and maintained by the bank in its usual and 

ordinary course of banking business. The defendant No.2 has failed to regularize 

the said cash credit loan amount and also failed to liquidate the cash credit loan 

amount and thereby the said loan account showed huge outstanding debit 

balance. The plaintiff thereafter, served notice of demand on several dates 

demanding repayment of loan amount but the defendant No.2 failed to 

respondent the said demand notice. The plaintiff bank also served notice u/s 

13(2) of Chapter III of the Securitisation and Reconstruction of Financial Assets 

and Enforcement Security Interest Act, 2002, dated 15-09-2003 to the 

defendants Nos. 2, 3 and 4, but the plaintiff did not proceed further under this 

Act. The defendant No.2 engaged his debts and liabilities in writing by sending 

the balance confirmation letter dated 30-09-2005, 03-10-2002, 08-02-2000, 23-

02-1998 and 30-04-1998. The plaintiff further more pleaded that the defendant 

No.2 for and on behalf of defendant No.1 deposited money in the said cash 

credit loan account on the diverse dates from 26-05-1997 to 28-03-2005 among 

others in the acknowledgement of his debts and liabilities. That a sum of 

rs.14,808.80 plus Rs.70,384 and Rs.4,87,229, in total a sum of Rs. 5,72,421.80 

only as on 22-09-2008 stood as outstanding balance due in the bank’s ledger, 

repayable by all the defendants to the plaintiff/bank. Hence, this suit.  

 

 3.  On the other hand, the defendants have contested the suit by 

filing a written statement. In their written statement, it is stated, inter-alia, that 

the suit is not maintainable ; that the suit is barred by Limitation ; barred under 
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the provisions of Securitisation and Reconstruction of Financial Assets and 

Enforcement Security Interest Act, 2002 and also denied all the averments made 

in the plaint from para Nos. 1 to 29. The defendants contended that as per 

direction of General Manager, District Industries Centre, Tezpur, the defendant 

No.2 for and behalf of defendant No.1 filed application for loan of Rs.2,44,440/- 

only as working capital and Rs.2,92,732/- only for term loan in the business of 

Atta Chakki in the name of defendant No.1. The General Manager, District 

Industries Centre, Sonitpur had recommended the said loan application to the 

Branch Manager – plaintiff bank vide, letter dated 05-12-1996 and then, the 

plaintiff bank sanctioned a sum of Rs.2,08,000/- only as term loan and 

Rs.1,97,000/- as working capital loan. That at the time of sanctioning and 

disbursement of the loan amount, the plaintiff bank took signatures of 

defendants on various blank papers, forms without informing the defendants as 

to the contents of those documents and the defendants had to put their 

signatures in those blank papers under compulsion and those documents were 

not properly filled up and not properly stamped. The defendants further 

contended that the defendant No.1 and 2 had deposited Rs.2,21,159 only with 

interest against the outstanding amount of Rs.1,54,803 only from 01-04-2000 to 

09-03-2006 but instead of that deposited amount, the plaintiff bank had 

demanded Rs.5,79,036/- only as on 14-12-2005. The plaintiff has failed to 

mention as to what rate and from when to when they had charged and 

calculated interest in the loan account though they are bound to do so. The 

plaintiff also failed to show the principal amount and the amount of interest 

separately. Therefore, the defendants pray for dismissal of the suit.  

 

4.  Upon perusal of the pleadings of both sides and after hearing 

learned advocates of both sides, the following issues are settled :  

 

1. Whether there is cause of action for the plaintiff to file 

the present suit ?  

2. Whether the suit is maintainable in its present form ?  

3. Whether the suit is barred by limitation ?  
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4. Whether the suit is barred under the provision of 

Securitization and Reconstruction of Financial Assets and 

Enforcement Security Interest Act ?  

5. Whether the defendant is liable to pay Rs.5,72,421.80 to 

the plaintiff for taking loan from the plaintiff-Bank.  

6. Whether the plaintiff is entitled for a decree, as prayed 

for ?  

7. To what relief / reliefs the parties are entitled ? 

    

5.   During trial, the plaintiff has examined one witness and exhibited 

certain documents to prove its case. On the other hand, the defendants have 

examined two witnesses in support of their case.  

 

Discussion, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence, oral and documentary, and 

the material available on the case record. Heard the augment advanced by the 

learned advocates for both sides.   

 

7.   ISSUE NO. 1 

 

   1. Whether there is cause of action for the plaintiff to file the 

present suit ? 

 

  The plaintiff bank pleaded that the defendant No.2 as proprietor 

of defendant No.1 applied for a loan on 06-01-1997. Upon consideration of said 

application, the plaintiff-bank sanctioned a term loan and cash credit loan on 07-

04-1997 in favour of the defendant No.2 of Rs.1,97,000/- at its Tezpur Branch, in 

faovur of defendant No.1 of which the defendant No.2 is a proprietor. The 

defendant No.3 and defendant No.4 stood as guarantors against the said loan 

amount. On the other hand, the defendants have denied the aforesaid 

allegations of the plaintiff.  
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  A cause of action is a  bundle of essential facts. In the present 

case, the plaintiff’s assertion of right and defendants’ denial to the same has 

arisen a cause of action, which requires judicial determination. Hence, this issue 

is decided in the affirmative and in favour of the plaintiff.   

 

8.   ISSUE NO. 2 

    

2. Whether the suit is maintainable in its present form ? 

  The defendants in their written statement have raised the plea of 

maintainability of the suit in its present form, but the defendants neither in their 

written statement nor in their depositions stated anything as to why and how the 

suit is not maintainable. In absence of any specific plea, a suit cannot be said to 

be not maintainable. So, this issue is decided in the negative and against the 

defendants.  

 

9.   ISSUE NO. 3 

    

   3. Whether the suit is barred by Limitation ? 

  The plea of barred by Limitation is taken by the defendants in 

their written statement. –  

  This is a suit for recovery of money. The plaintiff-bank in the 

plaint stated that the defendant No.2 acknowledged his debt and liabilities by 

various letters dated from 30-12-2005 to 04-09-2008. The present suit was filed 

on 26-09-2008 within three years of acknowledgement of liability by the 

defendants. So, the suit is within the period of limitation, i.e. within three years. 

In this context, the decision reported in 1993 (1) Civil LJ 579, placed reliance 

upon by the learned advocate for the plaintiff may be referred. On the other 

hand, the defendants except raising this assertion has not proved this point by 

adducing any evidence. Hence, this issue is decided in the negative and against 

the defendants.  

 

 

 



 

 

7 

 

10.   ISSUE NO. 4 

 

 4.  Whether the suit is barred under the provision of 

Securitization and Reconstruction of Financial Assets and 

Enforcement Security Interest Act ?  

 

  This issue is raised by the defendants in their written statement.  

  The plaintiff-bank in the pleading stated that Bank issued notice 

u/s 13(2) of Securitization and Reconstruction of Financial Assets and 

Enforcement Security Interest Act, 2002, dated 15-09-2003 against the 

defendant Nos.2, 3 and 4. But the plaintiff after issuance of notice under said 

Section did not proceed furhter under the provisions of the said Act.  

   

  Section 34 of Securitization and Reconstruction of Financial Assets 

and Enforcement Security Interest Act, 2002 lays down as follows : - 

  

  Civil Court not to have jurisdiction – 

   No civil court shall have jurisdiction to entertain any suit or 

proceeding in respect of any matter which a Debts Recovery Tribunal or 

Appellate Tribunal is empowered by or under this Act to determine and no 

injunction shall be granted by any court or other authority  in respect of any 

action taken or to be taken in pursuance of any power conferred by or under this 

Act or under the Recovery of Debts Due to Bank and Financial Institutions Act, 

1993 ( 51 of 1993). 

 

  In the present case, the plaintiff-bank except issuing notice /s 

13(2) of Securitization and Reconstruction of Financial Assets and Enforcement 

Security Interest Act, 2002 did not proceed further. So this Court shall have 

jurisdiction to try the suit. Hence, this issue is decided in the negative and 

against the defendants.  
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11.   ISSUE NO. 5 

 

 5. Whether the defendant is liable to pay Rs.5,72,421.80 to the    

plaintiff for taking loan from the plaintiff-Bank ?  

   

  This is the vital issue to be adjudicated upon in this suit.  

 Sri Pushpa  Dhar Pegu, Branch Manager of Vijaya Banak, Tezpur Branch, 

as PW-1 stated that defendant No.2 as proprietor of defendant No.1 applied to 

the plaintiff-bank on 06-01-1997 for sanctioning of a loan and accordingly, the 

plaintiff-bank sanctioned a term loan and a cash credit loan of Rs.1,97,000/- on 

07-04-1997 in favour of defendant No.2. The defendant No.2 for and on behalf 

of defendant No.1 executed a demand promissory note for Rs.1,97,000/- on   

07-04-1997 and repayment letter, authority letter, a letter of continuing 

securtiry, a letter of proprietorship and an agreement for demand cash credit on 

the hypothecation of immovable property in favour of the plaintiff-bank 

promising and agreeing to repay the said cash credit loan amount with interest  

@ 15.5%, p.a. with quarterly rests basis with other charges and cost and to 

regularize and to deposit money in the said cash loan account from time to time. 

The defendant No.3 and 4 stood guarantor in favour of the defendant Nos. 1 and 

2. The defendant No.1 opened a cash credit loan account with the plaintiff – 

bank which was being duly regularly kept and maintained by the defendant in its 

usual and ordinary course of banking business. PW-1 also stated that the 

defendant No.2 has failed to regularize the said cash credit loan account by 

making day to day payment / deposits in the said cash credit loan account. Then 

the plaintiff-bank served demand notice upon the defendant No.2 on several 

dates, demanding repayment of the loan, but the defendant No.2 failed respond 

to the said demand notice. Defendant No.2 through various letters, 

acknowledged his debts and liabilities to the plaintiff-bank.  Defendant No.2 for 

an on behalf of defendant No.2 deposited money in the said cash credit loan 

account, having been irregular, sticky and non-performing. Hence, the interest is 

calculated in the separate ledger named as Memo of Interest calculated from 31-

03-2000 to 22-09-2008, which stood at Rs.4,87,229/-. As per banking procedure, 

different sums have been debited on diverse dates and thus, an outstanding 
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balance stood at Rs.70,384/- in the ledger on advance under consideration 

account in the name of the defendant No.1. According to PW-1, a sum of 

Rs.14,808.80 plus Rs.70,384/- and Rs.4,87,229/- in total, a sum of 

Rs.5,72,421.80 stood as outstanding balance due in the bank’s ledger as on 22-

09-2008. PW-1 has, amongst other, exhibited the following documents – 

 

(i) Loan application dated 06-01-1997 as Ext.1 ; 

(ii) Agreement for demand cash credit on the hypothecation of 

movable property executed by the defendant No.2, dated 

07-04-1997 as Ext.6 ; 

 

(iii) Acknowledgement of liability executed by defendant No.2, 

dated 23-02-1998 as Ext. 28 ; 

 

(iv) Balance confirmation letter executed by defendant Nos. 3 

and 4, dated 30-04-1998 as Ext. 29 ; 

 

(v) Acknowledgement of liability executed by defendant No.2, 

dated 08-02-2000 as Ext. 13 ; 

 

(vi) Acknowledgement of liability executed by defendant No.2, 

dated 03-10-2002 as Ext. 31 ; 

 

(vii) Acknowledgement of liability executed by defendant No.2, 

dated 30-09-2005 as Ext. 32 ; 

 

(viii) Certified copy of ledger account of cash credit loan in the 

name of defendant No.1 as Ext.45 ; 

 

(ix) Certified copy of advance under consideration account in 

the name of defendant No.1  as Ext.46 ; 
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(x) Certified copy of Memorandum of Interest in the name of 

defendant No.1 as Ext.47 ; and  

 

(xi) The certified copy of term loan account in the name of 

defendant No.1. 

 

  During cross-examination, this PW-1 stated that the term loan and 

cash credit loan was sanctioned in favour of the defendant No.2 on 07-04-1997. 

One term loan / cash credit loan was advanced by plaintiff-bank of Rs.1,97,000/- 

on 17-04-1997 to the defendant No.1. The sanctioning letter was not submitted 

in the suit. He also stated that he does not know when the loan was sanctioned 

and such fact was also not mentioned in the plaint. The fact regarding variations 

of interest not specifically mentioned in the original ledger book. The borrower 

completely made repayment of the term loan to the plaintiff-bank. As per Ext.48, 

the term loan was shown as Rs.1,91,031.20. On 07-09-2004, the balance was 

shown as Rs.14,341.20. Thereafter, borrower deposited Rs.1,500/-, then 

Rs.2,000/-, then Rs.2,500/- then, Rs.2,500/-, then Rs. 5,000/-, then Rs.5,000/- 

and, thus, Ext. 48 shows that the borrower has deposited excess payment. The 

interest was calculated on quarterly rests basis. He cannot say about what was 

interest amount and what was folio charge. The amount shown in withdrawal 

column in Ext.45, was transferred to term loan. He does not know whether the 

consent of borrower was taken or not for such transfer amount. It is necessary 

to obtain consent from borrower. The bank has not submitted withdrawal 

cheque, deposit vouchers and debit vouchers in the suit. By observing Ext.45, he 

cannot say the increasing and subsequent decreasing interest rate from the year, 

2001 and thereafter. The fact regarding variations of interest are specifically 

mentioned in the original ledger books. The borrower completely made 

repayment of the term loan to the plaintiff – bank. As per Ext.48, a term loan 

was shown as Rs.1,91,031.20. On 07-09-2014, the balance was shown as 

14,341.20. On 12-04-1999 and 13-04-1999 the insurance amount was shown as 

withdrawal in Ext.45. She does not know for what insurance the amount was 

withdrawn. There is no entry for the years, 2001, 2003 and 2006 in Ext. 45.  
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  In Ext. 47, on 30-06-2008, 31-07-2008 and 31-08-2008, there are 

some entries and in the particular column of those entries, there was whitener. 

In Ext.47, up to 31-12-2007, interest was calculated on quarterly rest basis. On 

31-03-2008  to 22-09-2008, the interest was calculated on monthly rest basis. As 

per agreement, the interest was to be calculated on quarterly rest basis. He does 

not know as to whether subsequently, the interest will be calculated on monthly 

basis. The interest shown in Ext.47, calculated as compound interest. At para 20 

of his plaint, it is written as that on 09-06-2007, the defendant had to pay an 

amount of Rs.14,808.80 as per cash credit loan account in the name of 

defendant No.1 in the ledger book. Except Rs.14,808.80 the remaining amount 

claimed by the plaintiff-bank is the interest calculated amount.  

 

  The plaintiff claims Rs.4,27,229/- as interest from the defendant, 

but that amount was not entered in the ledger account exhibited as Ext.45. In 

Ext.47, how much interest is shown as debit and how much amount is as 

deposits, the debit vouchers and deposit vouchers of those amount are in their 

office, but not furnished in this suit. The accounts which they exhibited in the 

suit, whether they are properly kept and maintained account, he does not know.  

 

  The learned advocate for the plaintiff in support of his 

contentions, has placed reliance upon the following decisions :-  

(i) GLT 2002 (1) 171 

(ii) 1993 (1) CLJ 578 

(iii) AIR 1994 SC 1644 

 

I have carefully perused the citations placed by the learned 

advocate for the plaintiff.  

 

Learned advocate for the defendant submits that plaintiff in a suit 

must succeed in his own stand by adducing evidence to prove their case.  

 

Learned advocate also submits that mere entries from bank’s book 

of account or mere copies thereof are not sufficient to charge person with liability 
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except where the person does not accept correctness entries and the entries in 

the account book about payment of money does not support by receipt or 

voucher to establish payment.  In support of his contention, learned advocate 

has placed reliance upon the following decisions :  

(i) 1999 (3) GLT 170 

(ii) AIR 1967 SC 1058 

(iii) AIR 1978 Madras 56 

(iv) AIR 1977 Andhra Pradesh 164 

 

I have perused the citations placed by the learned counsel.  

  From the evidence on record, first of all, it is seen that the plaintiff 

Bank has failed to produce the loan sanctioning letter in this suit, which is an 

essential document for the plaintiff to prove its claim. PW-1 has admitted that he 

does not know about the date of sanctioning the loan nor this fact was 

mentioned in the plaint. There is also evidence on record to show that the 

borrower i.e. defendants have completely made repayment of the term loan to 

the plaintiff-bank. Ext.48 shows that the term loan was for Rs.1,91,031.20 and 

as on 07-09-2004, the balance amount was Rs.14,341.20.  In Ext. 48, in the 

balance column, an amount of Rs.4,15,880/- is shown as on 18-02-2005, but on 

that amount whitener was used.  

 

  That apart, the interest amount of Rs.4,27,229/- claimed by the 

plaintiff was not entered in the ledger account, Ext.45. The plaintiff has also 

failed to furnish the debit voucher and deposit vouchers in the suit. In this 

connection, the decision reported in AIR 1967 SC 1058, placed reliance upon 

by the learned advocate for the defendant may be referred.  

 

  On the other hand, the defendants have denied and disputed the 

aforesaid statements asserted by the plaintiff. 

 

   Therefore, it is found that the plaintiff has failed to prove its claim 

that the defendant is liable to pay Rs.5,72,421.80 to the  plaintiff for taking loan 
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from the plaintiff-Bank. Hence, this issue is decided in the negative and against 

the plaintiff.  

12.   ISSUE NOS. 6 and  7 

 

6. Whether the plaintiff is entitled for a decree, as prayed for ?  

7. To what relief / reliefs the parties are entitled ? 

   

 Both the issues are co-related,  and as such, for convenience, taken 

together for discussion.  

 

 In view of the discussions and decision made in Issue No. 4, both these 

issues are decided accordingly.  

 

O R D E R 

 

13.   In the result, the plaintiff’s suit is dismissed, on contest.  

However, parties shall bear their own cost.  

Prepare the decree accordingly.  

The suit is disposed of. 

              Given under my hand and seal of this Court on this day, the 27th 

.day of July, 2015.  

 

 

      
Dictated and corrected by me. 
 

 

 
 
 
 

 
Dictation taken and  
transcribed be me : 
 
        
(J. K Muru) 
Steno.     **** 

( P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


